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AFFIDAVITS BY PERSONS RESI- 
DING ABROAD TO BE USED IN 
THE ENGLISH COURTS. 


Tue rapidly increasing intercourse by 
foreign nations with England, and the num- 
her of British subjects who, for purposes of 
pleasure or business, are temporarily or 
permanently residing abroad, renders some 
recent decisions with respect to the admis- 
sibility of affidavits made in foreign coun- 
tries to be used in the English courts, de- 
serving of attention. For years the courts 
of common law there have deemed it ex- 
pedient to receive such aflidavits when 
properly verified, Delmer v. Barnard, 7 T. 
R. 521; but it seems to be essential to the 
validity of such instruments, in every in- 
stance, that they should be sworn before a 
person duly authorized to administer an 
oath, * 

By the Stat. 6 G. 4c. 87 §20, it is en- 
acted, “that it shall be lawful for the con- 
sul-general or consul, appointed by his 
Majesty at any foreign port or place, when- 
ever he shall be required and whenever he 
shall see necessary, to administer at such 
port or place any oath, or to take any affi- 
davit, or affirmation, from any person or 
persons whomsoever, and every such oath, 
affidavit, or affirmation, shall be as good, 
valid, and effectual, and shall be of the like 
force and effect, to all intents and purposes, 
as if such cath, affidavit, or affirmation had 
been administered, affirmed, sworn, had or 
done, before any justice of the peace or 
notary public in Great Britain or Ireland, 
or before any other legal or competent au- 
thority of the like nature.” 

It would be unprofitable here to speculate, 
whether it might not have been more expe- 
dient for the British government to have 
substituted, in every instance, a recognized 
and responsible officer like the British con. 
sul—acquainted in some degree with Brit- 
ish laws and customs—for the multitude of 
officials of various degrees of intelligence, 
who, according to the laws or customs 
of foreign countries, are authorized to ad. 

32 





minister oaths within .their several locali- 
ties. It is enough to observe, that the en- 
actment above cited, does not admit of so 
comprehensive a construction, and that 
the authority of a Brithish consul abroad 
is limited, in this respect, to those cases 
in which an oath or affidavit would be 
valid when taken before a justice of peace 
in England. A justice of the peace or 
other authority of a like nature, is not au- 
thorized to administer an oath or take an 
affidavit in a cause depending in any of the 
superior courts in England, nor is a British 
consul authorized to administer or take affi- 
davits in such cases. ‘The point was dis- 
cussed and expressly decided in the case of 
Le Veux v. Berkeley, 2 D. & L. 31; where 
an affidavit was produced in support of an 
application for-a new trial, which was 
sworn before the British consul at Paris, 
whose signature was verified by a person 
in the foreign office. The objection was 
taken and prevailed, that the affidavit was 
sworn before a person not competent to 
take an affidavit, in any proceeding in 
which an affidavit sworn before a justice 
of the peace would be insufficient, the court 
citing the case of ex parte Hutchinson, 4 
Bing. 606; 1 M. & P. 559 S. C. as di- 
rectly in point. The result of this decision 
is, that affidavits made abroad, to be used 
in a cause depending in the English courts, 
must be sworn before some person autho- 
rized by the law of the country in which 
the affidavit is sworn to administer an 
oath, and should be verified by an affidavit 
sworn in England, stating that the person 
administering the oath had been authority 
so to do, by the law of the foreign country. 

While on this subject we may notice in 
cases of affidavits, verifying the due taking 
of acknowledgments of deeds by married 
women, pursuant to the Statuie,(3 & 4 
Wm. 4 c. 75 §85,) the court of common 
pleas has not enforced a rigid compliance 
with the rule, which directs “ such affida- 
vits to be taken before a person duly au- 
thorized to take affidavits in that court, or 


| before some magistrate of the place where 
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the acknowledgment is taken, having au. | VENDOR AND PURCHASER. 
thority to administer an oath;” R. H. 14 : 

Geo. 3. C. P.; 2 M. & G. 424, for ina} It is well established that in sales by 
late case it was held, (In re Maria Ann, auction a vendor has a right to employ one 
Pickersgill, 6 M. & G. 250,) that an affi-| person to protect his interest, so that the 
davit of the acknowledgment of a deed , property put up for sale may not be sacri- 
sworn before a person who describes him. | ficed, Sug. Vend. § Pur. p. 3; where, 











self as “ Minister of the British Chapel at 
Moscow,” was sufficient, it appearing that 
majistrates in Russia had no authority to ad. | 
minister oaths, and that there was no Eng. | 
lish notary public or British consul within 
400 miles of Moscow, the nearest being at 
St. Petersburgh. 





ASSIGNMENT OF GOODS AND 
CHATTELS. 


A mortgage of a trader’s stock is not 
fraudulent, per se, though it is provided 
therein, that until condition broken, he may | 
retain in his possession and use, all the | 
mortgaged property, without hindrance or | 
interruption from the mortgagee; and 
though there is an oral agreement of the 
parties, at the time the mortgage is execu- | 
ted, that the mortgagor may sell and dis- | 
pose of the mortgaged property, and apply | 
the proceeds to his own use, he promising | 
that if he should make large sales thereef, | 
he would add to the mortgagee’s security | 
by other property. The presumption of | 
fraud arising from such a mortgage and | 
agreement, may be repelled by satisfactory | 
evidence. Briggs v. Parkman, 2 Metchalf, | 

| 


258. But such an assignment will be con- | 
strued according to the letter of the instru- 
ment. 

In a recent English case an assignment | 
was made by way of mortgage, by a lessee | 
to his lessor of furniture and stock in trade, | 
in about, upon, and belonging to an inn, | 
with a power upon nonpayment to enter | 
into, possess, hold and enjey the inn tor the | 
residue of the assignor’s term therein, and 
‘to take, possess, hold, and enjoy all the 
goods, chattels, effects and premises.” Upon 
the construction of this instrument it was 
held by the court of common pleas, that 
nothing passed but what was in, upon or 
about the inn at the time of the assign- 
ment. The chief justice (TZindal,) said 


it might have been different if power had 
been given to enter upon default, and to 
take the goods, chattels, and effects then in, 
upon, or about the inn. 
’ man, 6 Mand. G, 245. 


Taffield v. Hill. 





however, more than one person is employed 
to bid, it becomes a mock auction, and the 
purchaser cannot be held to his contract, ib, 
p.4. An agreement, however, by two persons 
who are desirous of purchasing an estate 
advertised for sale by auction, that one of 
them shall not bid against the other it 
seems is not illegal; thus, A. and B. agreed, 
that, in consideration of A.’s withdrawing 
his opposition to B.’s purchase of an estate 
at a sale by auction, A. should have the 
right of pre-emption of that estate and of 
another estate belonging to B. during B.’s 
life time, and for twelve months after his 
decease. It was held, (the agreement be- 
ing founded upon valuable consideration, ) 
that it could be enforced against the devi- 
zees in trust, and cestui que trusts under the 
will of B.—Galton v. Emuss, 1 Coll. 243. 





INJUNCTION, 

If the plaintiff chooses to select a set of 
circumstances as constituting his case, and 
the defendant in his answer represents that 
the facts of the case were totally different, 


‘and are such as he represents on his an- 


swer, the court will not allow the plaintiff; 
in opposition to his own case on the bill, to 
speculate on the facts which are stated in 
the defendant’s answer, and say that out of 
them an equity arises which he has not 
thought proper in the first instance to adopt. 
In such a case, if a common injunction has 
heen granted, it will be dissolved; but if 
the bill is amended, abandoning the original 


}ease and substituting the case in which the 


defendant had put in his answer, an injune- 
tion will, on application, be granted. C'resy 
v. Beavan, 13 Sim. 99. 


DEVISE OF TRUST ESTATE. 


In a case that came before the Vice 
Chancellor of England, where a testator 
devised the trust estate, his honor thus ex- 
pressed himself. 

“JT must enter my protest against the 
proposition, that it is a beneficial thing for 
atrustee to devise an estate which is vested 
in him in that character. My opinion is, 
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that it is not beneficial to the testator’s 
estate, that he should be allowed to dispose 
of it to whomsoever he may think proper ; 
nor is it lawful for him to make any dispo- 
- sition of it. He ought to permit it to de- 
scend, for in so doing he acts in accordance 
with the devise made to him. If he devises 
the estate, I am inclined to think that the 
court, if it were urged so todo, would order 
the costs of getting the legal estate out of 
the devisee to be borne by the assets of the 
trustee. [ see no substantial distinction 
between a conveyance by act infer vivos 
and a devise, for the Jatter is nothing but a 
post mortem conveyance ; and if the one is 
unlawful, the other must be unlawful. 
Cooke v. Crawford, 13 Sim. 97. 


BILLS OF EXCHANGE. 


‘he following recent decision appears 
to be new: 

The drawer of a bill of exchange had no 
notice of the dishonor thereof, but subse- 
quently promised to pay it. It was held, 
that such promise did not admit the notice, 
but merely amounted to a waiver thereof. 
‘Chapman v. Annett, 1 C. & R. 552. 


CRIMINAL LAW. 


LARCENY. 


There is frequently great difficulty in! 
? S ~ 


making out what amounts to a larceny; 
there have been two recent decisions in the 
i\English courts of some nicity, to which we 
direct the attention of our readers. 

Ist. Where A. agreed to buy straw of 


B., and sent his servant C. to fetch jit. C.. 


did so, and put down the whole quantity of 


straw at the door of A.’s stable, which was | 


in a court-yard of A., and then went to A. 


and asked him to send some one with the | 
key of the hay-loft, which was ofer the , 
stable, which A. did, and put par of the | 


straw into the hay-loft, and carried fhe rest 
away toa public house and sold it. The 


court held, that this carrying away of the | 
straw by C., if done with a felonious intent, 
was a larceny, and not an embezzlement, as | 


the delivery of the straw to A. was com. 
plete when it was put down at the stable. 
door. Reg v. Harward, 1 C. & K. 778. 
2nd. Where A. was supplied with a 
quantity of pig-iron by B. & Co., his em- 
ployers, which he was to put into a furnace 
to be melted, and he was paid according to 


|the weight of the metal which ran out of 
ithe furnace and became puddle bars. A. 
| put the pig-iron into the furnace, and also 
|put in with it an iron axle of B. & Co., 
| which was not pig-iron; the value of the 
axle to B. & Co. was 7s., but the gain to 
'the prisoner by melting it, and thus increas- 
‘ing the quantity of metal which ran from 
the furnace, was Id. It was held, that if 
‘the prisoner put the axle irto the furnace 
|with a felonious intent to convert it to a 
| purpose for his own profit, it was a larceny. 
eq. v. Lichards, 1 C. & K. 532. 








IN CHANCERY. 





Before the Hon. LEWIS H. SANDFORD, Assis- 


tant Vice Chancellor of the First Circuit. 


Hoxtrorp v. Brarcurorp, Receiver, §-c.— 
Sept. 24, 24, 25, and Oct. 3, 1844. 





VARIANCE—SALE OF FOREIGN EXCHANGE— 
usury, &c. 


| The bili set forth a sale of exchange et the current 
rate, for the price of whieh, a certificate of 
deposit was given. The suit was for the re- 
covery of the price, and the proof showed that 
the sale wes made for 1 1-2 or 2 1-2 per cent. 
than the current rate of exchange. The 
rtificate having been given for the amount at 
that rate: Held, that there was no variance be- 
| tween the bill and the proof. 

A commercial house in New York drew their bills 
of exchange, on , a house in London, and 
sold them on a credit to the payees, before ac- 
ceptance, for a price, which was 2 1-2 per cent. 
bevond the then current price of exchange be- 
tween New York and London. There was no 
allegation that it was a loan, or a cover for a loan. 
Held, that the transaction was not usurious. 

The sale of foreign bills of exchange stands on a 
difierent footing from that of inland bills or 
promissory notes previous to their being issued 
or put in circulation, 

Bankers’ drafts, or inland bills, at sight, are, in this 
respect, similar to foreign bills. Foreign ex- 
change is a commodity which is bought and 
sold like merchandize. From their nature, the 
sale of foreizn bills by the drawer, and their 
transfer by the payee, usually precede accep- 
tance; and the thing sold by the drawer, is his 
funds abroad, or what is equivalent to the payee, 
his credit abroad equal to cash. 

And whether the contract for its sale be deemed an 
agreement to draw the bill, or the bill already 
drawn; it is equally the sale of an existing 
thing in action, and lezal. 

The charge of 1 1-2 per cent. beyond the cash price 
of the exchange, did not make this transaction 
usurious. 

Nor was it usurious because one per cent. commis 
sion was included in the certificate as a pari of 
the price. 

, These charges being a part of the stipulated price, 








| 
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on a sale upon credit, are not to be deemed a 
compensation for forbearance or giving day of 
payment, although interest was payable in ad- 
dition. 

If the commission had been put in for forbearance ; 
quere, whether it should not be construed as two 
distinct contracts: 1. lor the sale of exchange at 
9 1-2 per cent. premium; and 2. An agreement 
to forbear payment of the price for 6U days in 
consideration of the legal interest, and one per 
cent. commission ? 


Tue bill was filed by Holford, Brancher 
& Co., merchants in New York, to recover 
of the receiver of the Commercial Bank, 
the price of certain bills of exchange for 
8000/. sterling, drawn by themselves on 
Holford & Co., bankers in London, in 
March, 1841. 

The bank gave a certificate of deposit 
for the price of the bills, including 9 1-2 
per cent. for the premium of exchange, 
and one per cent. for commission. The 
certificate was payable on demand, but by 
agreement, was to be paid in sixty days, 
with interest. 

At the end of four months, the bank 
made a payment on account, and gave a 
new certificate for the balance, in which 
was included a commission for forbearance. 
The same thing was repeated in Septem- 
ber, 1841. 

The defence was, that these transactions 
were void for usury. 

The answer alleged, that the application 
for the bills was originally made to the 
complainants by the North American Trust 
and Banking Company, and the same terms 
agreed upon; but in consequence of the 
complainants rejecting the securities offer- 
ed, the Commercial Bank stepped in and 
obtained the exchange for the Trust and 
Banking Company, receiving the securities 
from the latter, and giving their own cer- 
tificate to the complainants for the stipu- 
lated amount. That the stipulation was 
for a premium of 9 1-2 per cent., which 
was 1 1-2 per cent. beyond the current 
rate or market price of exchange at that 
time, besides the exaction of a commission 
of one per cent.; and the certificate was 
given for the ag¢regate amount, and inter- 
est was to be paid for the time it was to 
be forborne. 

J. Prescott Hall, and George Griffin, for 
complainant. 

E.. H. Blatchford, and B. F. Builer, for 
defendant. 





Tue Assistant Vic—E CHANCELLOR.—The 
contract upon which the complainants 
claim a decree, is not very fully stated in 
the bill; but so far as the particulars are 
given, | do not think that they are sub- 
stantially variant from the contract proved. 

The bill sets forth a sale of the com- 
plainant’s bills of exchange on the house 
of Holford & Co., London, for 8000/. ster- 
ling, at the then current rate of exchange, 
and that they received the certificate of de- 
posit of the bank for the price of such bills 
of exchange. 

The objection is that the sale proved, 
was at the rate of 9 1-2 per cent. premium, 
whereas the current cash rate of exchange 
was only cight per cent.; and besides this 
excess of premium, the complainant’s con- 
tract as proved, included interest at the 
lawful rate for the term of credit given, 
and a commission of one per cent. for the 
forbearance of payment during that term. 

Whether there was a commission includ- 
ed in the original contract, is a disputed 
fact which I will consider presently. I do 
not think it material on the point of vari- 
ance. 

The allegation of a sale of bills of ex- 
change, or of any other article at the cur- 
rent rate or price, is not definite or certain, 
because the current price is almost uni- 
versally to be found between two limits. 
Thus, on the day that I am writing, ex- 
change on London is quoted at 9 3-4 to 10 
per cent. premium. But a charge that 
bills were sold and a certificate of deposit 
given for their price, is definite, and by 
reference to the certificate, absolutely cer- 
tain. 

In this bill, therefore, the most material 
statement as to the sum which the bank 
was to pay the complainants for the bills, 
is that relating to the certificate. The ex- 
pression, “ then current rate of exchange,” 
is not set forth as the terms or very lan- 
guage of the contract. It is descriptive of 
the price, and is subordinate to the more 
definite description which is given by re- 
ference to the certificate. In applying the 
proof the latter must control, and thus 
applying it, there is no variance. 

If there were a variance, it will not af- 
fect the defendant’s right; inasmuch as 
there is no surprise in the case, and the 
court would permit the complainants to 
amend their bill upon terms, so as to ob- 
viate the defect; as was directed in the 
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case to which I was referred by the de- 
fendant’s counsel. JZarris v. Knickerbocker, 
5 Wend. 638. 

The defence which has keen interposed 
in the discharge of the defendant’s duty to 
the creditors of the Commercial Bank, is 


‘that the original certificate, and the con- 
tract on which it was given, were usurious. 


And 1. It is urged that the object of all 
the parties, was to enable the bank to raise 
money for the benefit of themselves and 
the North American Tijust Company: 
That the transaction was a ‘oan in disguise. 

As to this ground of the defence, I am 
spared the necessity of examining it, be- 
cause it is not set up in the answer. I find 
no allegation in either the first or the sup- 
plemental answer, that the original trans- 
action was a loan, or a cover for a loan ; 
or that there was any application for a loan, 
made by the North American Trust Com- 
pany, or the Commercial Bank. The an- 
swers speak of a sale and purchase of bills 
of exchange. They present as a defence, 
that the transaction was made for the 
North American Trust Company, without 
any authority on the part of the officers of 
the bank who assumed to act, and that the 
complainants had notice of the defect of 
authority. That for the forbearance of the 


, debt, or price of the bills of exchange sold, 





mission exceeding the lawful interest, the 
transaction is usurious. 13 Johns. 40; 16 
Ibid. 367; 5 J.C. R. 122. And it was 
contended that a bill or note cannot be the 
subject of sale, unless it be such a security 
in the hands of the seller that he could 
maintain a suit upon it at maturity. This 
distinction is well settled in regard to pro- 
missory notes. Powel! vy. Waters, 8 Cowen 
689; Cram v. Hendricks, 7 Wend. 569. 

In Munn v. The Commission Company, 15 
Johns. 44, the same distinction was applied 
by the supreme court to an inland bill of 
exchange. 

All these were cases of the discounting 
of ihe notes and bill ; the advance of money 
by the purchaser to the seller or borrower. 
And the real point to which this distinction 
was addressed, was to ascertain whether 
the transaction was a loan on paper made 
for the purpose and then first used, or 
whether the paper was previously in ex- 
istence and operative. In other words, 
whether it were in fact a loan, ora sale. 
It might be a loan, although the person 
discounting the note supposed he was buy- 
ing a business note, as is shown in Powell 
v. Waters. 

I think that this distinction is not appli- 
cable to the sale of foreign exchange. The 
contract in this instance was, in truth, an 


the complainants exacted 2 1-2 per cent.| agreement by the complainants to draw 
beyond legal interest, of which 1 1-2 per | foreign bills for £8000, in consideration of 
cent. was under the garb of the premium | which the Commercial Bank agreed to pay 
for the exchange, and one per cent. was| them the stipulated amount, whether that 
called commission. And that upon the! were 9 1-2 per cent. premium and a com- 
renewals of the certificates, there was a! mission, or 9 1-2 per cent. without the 
further exaction of unlawful interest. |commission. And the drawing of the bills 
But the answers do not allege, that there | was a part performance of that agreement. 
was any loan solicited or made. | Both in theory and practice the contract 
Iam limited to the issues made by the | was complete in all its parts, before any 
pleadings in the cause, and must lay out! bill of exchange was drawn. 
of view the first ground presented by the| Then what was sold? The answer is, 
defendant’s counsel at the hearing. | Holford, Brancker & Co.’s agreement that 
2. The next objection to the transaction, | Holford & Co. would pay to the Commer- 
is that the complainants bills in their own| cial Bank £8000 sterling in the city of 
hands had no legal existence, and could | London, at the end of sixty days after pre- 
not be the subject of sale; and it was|sentment, and that Holford, Brancker & 
therefore a mere exchange of credits, and| Co. would deliver to the bank, the usual 
the taking of 1 1-2 per cent. (or 2 1-2 per| medium of transferring exchange, viz. their 
cent. if the commission were included,) | bills on the London house. The thing 
above the current rate of exchange and in| sold was money or funds in London. The 
addition to the legal interest, was per se, | bills were the instruments of transfer. 


usury. 

The Dunham cases were referred to, to 
show that where on an exchange of notes, 
the party loaning his credit, reserves a com- 





But it may be asked, wherein does this 
differ from an agreement by which A. 
is to obtain B.’s note for $100 at six 
months, and deliver it to C. for $90, or 
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any other price? I answer that a note is 
a promise to pay a fixed sum, and whether 
paid at maturity or not, no additional sum 
can be demanded upon it. 

Foreign exchange is an undertaking by 
the drawer in one country that a person in 
another country shall pay money there at 
a time stipulated; and if the latter fail to 
pay, subjects the drawer to heavy damages, 
in addition to the amount designated in the 
bill. 

So when a note is drawn and delivered, 
the maker is liable simply for its amount, 
and ultimately at the place where he re- 
sides. When a foreign bill is drawn and 
delivered, the drawer is liable to provide 
for its acceptance and payment abroad, or 
to pay its amount at home with the dama- 
ges added. 

A contract to make a promissory note 
and sel] it at a stipulated price is not the 
subject of traffic in the market. 

But a contract for the sale of exchange 
on a foreign town at a rate agreed upon, is 
a familiar mercantile transaction. It is a 
commodity which is bought and sold like 
merchandize, and in all large cities a dis- 
tinct class of merchants is usually devoted 
to this branch of commerce. In this in- 


Z | 
stance the exchange sold, whether consid- 


ered before the bills were drawn, or after 
they were signed but while they still re- 


mained in the hands of the complainants, | 


was in existence and was the subject of 
sale. It was either funds of the drawers in 
London, or their credit at that place 
equivalent to cash. 

The circumstance that the drawer of the 
bills in question was one of the partners in 
the drawer’s house, cannot affect the point 
in reference to their legal existence while 
in the drawer’s hands. They would have 
been in the same plight, if drawn upon 
another and distinct firm. 


From the nature of foreign exchange, it | 


must be sold and remitted in the usual 
course of trade before it is accepted. It 
therefore performs all its functions in the 


country where it is drawn, before it re-| 


ceives the signature, and thereby the lia- 
bility of the party who is in theory the 
real debtor in the transaction. I refer to 
itsacceptance. In its legitimate operation 
it is frequently sold but once. The mer- 
chant having occasion to pay money in 
England, applies to a banker here who 
deals in exchanges, buys his bill on a ban- 


ker in London, which the merchant remits 
directly to his creditor in England, who in 
due course, obtains the acceptance of the 
London banker. To say of this transac- 
tion, that the bill or the exchange, had no 
legal existence when it was sold by the 
banker here, appears to me to be entirely 
erroneous. 

This question has been decided in this 
circuit, and by authority which would con- 
trol my decision unless my judgment was 
clearly at variance with the decision. If 
I were merely in doubt, I should feel bound 
for the sake of uniformity in the adminis- 
tration of justice by co-ordinate tribunals, 
to follow the authority of my predecessor 
and the vice chancellor. 

My conclusion coincides fully with 
theirs. In Manice v. The New York Dry 
Dock Company, 3 Edw. Ch. R. 143, the 
vice chancellor held that bills of exchange 
in the hands of the drawers, were the le- 
gitimate subjects of sale. The same de- 
cision was made by my learned predeces- 
sor, when that case came before him for a 
final hearing on the merits. (See 3 Edw. 
152, note a.) 
| A similar decision was made by the very 
‘learned and venerable chief justice of the 
New York Superior Court in the case of 
Delaunay v. Manice, which is not reported. 
And that was an instance in which the 
drawers in this city, and the drawees in 
| France, were the same persons, having 
mercantile houses in both countries. 

The same judge, when chancellor, deliv- 
ered the leading opinion in the court for 
| the correction of errors in Powell y. Waters, 
;and he there commétnted on JZunn v. The 
| Commission Company, which was the only 
| instance of an inland bill having been sub- 
| jected to the rule as to promissory notes 

which have not been negotiated. It is 

‘evident from his decision in Delaunay v. 
Manice, that this great jurist when deciding 
| Powell vy. Waters, did not imagine that a 
i foreign bill of exchange was to be brought 
within the distinction there taken. 

The inland bills of exchange on time, 
‘which are in use among us, partake of the 








| 


: P : 
pation of funds which are to result at the 


| place of payment, from future sales of pro- 
duce or the collection of debts there ; and 
are put in circulation to be discounted, and 
| thus to furnish the drawers with the funds 


\character of both loan and exchange. \- 
| When legitimate, they are drawn in antici- | 
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in advance of such sales or collections. 

These bills are of course unlike foreign 
exchange. But there is another class of 
inland bills which are in this respect en- 
tirely analogous to foreign bills. I allude 
to the bills of exchange of the country 
banks and bankers, usually called bank 
drafts, which are drawn on their funds in 
the cities on the seaboard, payable at sight, 
or some few days after sight, and sold at a 
premium for the purpose of remittance. 

In the Cayuga County Bank v. Hunt, 2 
Hill 635, the supreme court recognized the 
legality of this very common transaction, 
where the bills sold were paid to a bor- 
rower, in lieu of cash, on a discount of his 
And see Merritt v. Benton, 10 
Wend. 116. 

The same principle will uphold the sale 
in question, as being a sale of an existing 
thing in action, whether it be regarded as 
an agreement for exchange or a bill of ex- 
change already drawn up. I must there- 
fore decide against the second point made 
in the defence. 

3. The next objection is, that admitting 
the bills of exchange to be a subject of sale, 
yet the complainants’ exaction of one and 
a half per cent. beyond the current rate of 
exchange, besides interest on the aggregate 
amount of the bills and the premium taken, 
was a mere colorable device to obtain more 
than lawful interest for the forbearance of 
the price of the bills during the stipulated 


_ term of credit. 


On this point the decisions in the case 
of Manice v. The Dry Dock Co. before 
cited, are decisive against the defendant. 

Under the pleadings, I am to treat the 
transaction as a sale merely, and it would 
be extravagant to hold that the charge of 
1 1-2 or 2 1-2 per cent. beyond the cash 
price on a sale of exchange on credit, in 
addition to interest on the price, was a de- 
vice to cover usury. 

It is true the witness who was examined 
to the point, places the enhanced charge 
in such cases on two grounds only, viz: 
the doubtful standing of the purchase, and 
the probability of a rise in the value of 


.exchange ; and as to the first, it is proved 


that the bank was in good standing at the 
time of the sale, and there is no evidence 
of increase in the value of exchange being 
then probable. 

But the well known difference between 
the cash and credit price on the sale of 





merchandize, does not rest wholly upon 
these grounds. Although the purchaser 
may be in perfectly good credit, the vicis- 
situdes of trade may overtake him before 
the term of credit shall expire. Whereas 
on a delivery of the goods, and the receipt » 
of the price in money, there is no risk of 
loss ; and in reference to a rise in the value 
of the article, the seller may with the price 
received, replace it by another purchase. 

Accordingly it is notorious that the dif- 
ference in price on a cash and credit sale, 
almost invariably exceeds the amount of 
the interest on the price during the stipu- 
lated credit. ‘ihe deduction of five per 
cent. for cash, has acquired nearly the force 
of usage in many branches of merchandize. 

Assuming that the difference between 
the cash price and credit sale in the case 
before me was 2 1-2 per cent., which 
would include the commission, it was no 
more than the usual charge of a factor for 
guaranteeing the sale of goods. And prob- 
ably no more than the complainants would 
have been compelled to pay, if they had 
obtained a responsible guaranty of the 
payment of their first certificate from a 
third person. ' 

The enhanced price of the bills of ex- . 
change cannot for these reasons be deemed 
a colorable device for usury. 

4. There is still another objection to the 
validity of the transaction, which was 
pressed with much force. 

It was said that the proof is conclusive 
that in addition to the 1 1-2 per cent., the 
alleged difference between the cash and 
credit price of exchange, the complainants 
took for the forbearance of the price a 
commission of one per cent.: That the 
price of the bills became a debt which was 
forborne, and for the forbearance of which 
more than lawful interest was taken; and 
that the transaction is therefore usurious, 
even if it be regarded as involving a sale 
of exchange. 

The fact, whether the commission formed 
a part of the first certificate of deposit, is 
involved in much doubt and contradiction ; 
and before looking into it, 1 will inquire , 
whether assuming that the commission was _; 
agreed upon at the time of the sale, it does 
of itself, or under the circumstances, ren- 
der the transaction usurious. 

1. I think it may be safely asserted that 
if the commission was a part of the price 
of the bills, usury cannot be predicated of 
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it. There being a sale, and not a loan, it 
is only in respect of the forbearance, that 
the charge can be deemed illegal. 

The testimony, (including the statement 
of Mr. Brancker to his clerk, which the 
defendant’s counsel finally resorted to,) es- 
tablishes that the premium charged on the 
bills was 9 1-2 per cent. And there is no 
dispute but that interest was to be paid on 
the aggregate sum included in the first 
certificate. 

On the other hand, Mr. Strong, the 
president of the bank, who negotiated the 
purchase of the bills, testifies distinctly 
that if a commission were charged on the 
sale, and included in the first certificate, 
it was a part of the original contract of sale 
of the exchange; that the amount ex- 
pressed in the first certificate was the price 
which the bank agreed to pay for the ex- 
change at the end of sixty or sixty-three 
days from the time of the purchase ; and 
that they agreed to pay that amount as the 
price of the exchange. At first I was in- 
clined to look upon the £8000 reduced to 
federal currency, with 9 1-2 per cent. added 
thereto, as the price of the exchange, prop- 
? 
(if any were then agreed upon,) with the 
interest stipulated, as the price of the for- 
bearance. But upon further consideration, 
I think the commission is to be deemed a 
part of the price of the exchange. 

It was a sale of the bills on a credit, 
when the application was made by the 
purchaser, the terms given were, 9 1-2 per 
cent. premium, 1 per cent. commission, and 
interest on the whole till paid. These 
terms then, were the price which the sel- 
lers asked for their bills. If they had asked 
12 or 13 per cent. by the name of pre- 
mium, besides interest, the case of Manice 
v. Dry Dock Co., shews that it would have 
been lawful. Ido not perceive how it can 
be any the less legal, because they asked 
9 1-2 per cent. by the name of premium, 
and 1 per cent. by the name of commission. 
Certainly, the names imposed, cannot af- 
fect the merits of the contract, so long as it 
appears that the thing which they repre- 
sent was the price of the article sold. 

The case of Beete v. Bridwell, 7 B. and 
C. 453, (1 Mann & Ry. 143, S. C. where 
the facts are reported more at large,) is 
also an authority for the complainants. 
There a contract was made by Beete and 
Newton, residing in London, for the sale 


of the undivided half of an estate in 
Demarara. It was recited that Beete had 
agreed for the absolute sale, &c., to New- 


thereto for the time they have to run, and 
which are written at the foot,” &c. &c., 
“are to be in full of the said purchase 
money ;” and that Newton had agreed to 
purchase the property, “ at and for the said 
price of 16,000/. to be paid at the times, 
including the said interest to be added 
thereto by the instalments, and in the man- 
ner specified in the said several promissory 
notes,” &c. At the foot of the contract ; 
Beete signed a receipt acknowledging to 
have received of Newton the seven notes 
thereinafter mentioned,” being the amount 
of the said sum of $16,000, the money 
agreed upon for the said purchase,” &c., 
“together with the interest on the said 
sum of 16,000/. added thereto for the time 
the respective bills have to run, making in 
the whole, principal and interest, 20,000/. 

Then followed the seven notes, upon 
one of which the suit was brought. The 
interest computed in the several notes was 
at the rate of six per cent. per annum, be- 
ing the legal interest of Demarara. The 
defence was that the contract was usurious; 
and it was urged that the consideration 
was 16,000/., and was so stated; the six 
per cent. was expressly called interest, not 
purchase money, and the parties treated 
the 16,000/. as principal, and the residue 
as interest. 

The court decided that there was no 
usury. 

Lord Tenterden said, that the agreement 
arose out of a contract of sale, not out of a 
contract of loan; though the parties have 
calculated the price partly in what they 
considered the value in present money, and 
partly in money to be paid at a future day. 
That the whole difficulty was created by 
their calling the difference “interest.” If 
they had said, “ payable by instalments,” 
there would have been no doubt. It was 
the duty of the court to look not at the 
form and words, but at the substance of 
the transaction. And that in substance 
this was a contract for the sale of the estate 
at the price of 20,800/., (the aggregate 





amount of the seven notes,) to be paid by 
instalments. 


ton, “at and for the price or sum of 16,000/. ‘ 
sterling money, &c., being the balance of, 
an account stated between them: which: 
said sum of 16,000/. together with interest 
upon the several promissory notes added; 
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It will be perceived that the court in 
Beete v. Bidgood, construed the transaction 
in spite of the words used, to be in effect 
what Mr. Strong testified the contract 
was in this case ; and the “ interest” there, 
like the “commission” here, was a part of 


This case was cited with approbation by 
the majority of the court in Ketchum v. 
Barber, 4 Hill, 224, 228. 

In Floyer v. Edwards, Cowp. 112, the 
sale was on three months credit, with an 
agreement for more than the legal interest, 
after that time, if the price were not then 
paid. This was held not to be usurious. 
At the trial some stress was laid upon an 
usage proved; but Lord Mansfield did not 
rely upon it in his decision, further than to 
show that there was no intention to cover 
a loan. 

t is undoubtedly true that the charge 
of commission, as well as the whole ma- 
chinery of the sale of the bills, may have 
been colorable, and mere devices to evade | 
the loans against usury. 

Where the question is presented by the 
issue, it is often difficult to ascertain) 
whether the transaction were in truth a}! 
sale or a loan in disguise. Such were the 
eases of Doe v. Brown, Holt’s N. P. Rep. 
295, and Glover v. Payn, 19 Wend. 518. 

These cases however show, that where 
the contract was clearly a sale, it cannot 





under circumstances like those before me | 
be adjudged usurious. And such must! 
necessarily be my conclusion here, where 
the transaction is brought forward as a sale. | 
2. If I have erred in holding that the) 
commission should be regarded as a part | 
of the price, there is still another view | 
which deserves consideration. 
The transaction may then be construed | 
as two distinct contracts; first, a sale of | 
the bills at 9 1-2 per cent.; and second, | 
an agreement to forbear payment of the, 
price for sixty days on the payment of 
legal interest and one per cent. commission. | 
In that view, the case would be like 
those of Pollard vy. Scholy, Cro. Eliz. 20; 
and Evans y. Negley, 13 Serj. & Raule 218. 
The former was a sale of oxen, and an 
agreement by the buyer to pay more than 
legal interest for the forbearance of the 
money for a longer day. The agreement 
for the interest was held void, but the sale 
was good. 


In Evans y. Negley, the parties as part- 





ners had erected a mill, and soon after it 
went into operation, Evans sold his half to 
his partner. The contract between them 
provided that the price should be $8,500, 
to be paid when it should be convenient, 
and in the mean time the purchaser was to 
pay to Evans “a yearly rent” of $640. 
Any part of the purchase money which 
might be paid, was to abate the rent pro 
tanto. The mill was to be conveyed im- 
mediately. 

The agreement for the rent was held to 
be usurious, it being in effect interest re- 
served for the forbearance of the purchase 
money. But Evans recovered upon the 
covenants for the $8,500. The contract 
of sale was thus distinguished from the 
contract for forbearance, and relieved from 
the taint of the latter. 

In fine, Iam satisfied that there was no 
usury in the transaction in question, al- 
though the commission formed a part of 
the original agreement, and was included 
in the first certificate. It is therefore un- 
necessary for the decision of the points 
raised, to determine whether such were the 
fact, or whether as the complainants in- 
sisted the commission was first brought 
forward in July, 1841. ; 

There is no doubt but that the renewals 
of the debt, and the second and third cer- 
tificates were usurious. These however 
do not affect the original sale on which 
alone the complainants claim to recover. 

There must be a decree for the contract 
price of the bills with interest and the 
costs of suit. The two payments made on 
the renewals will be applied in reduction 
of the amount of the debt. 





[On settling the decree, the assistant 
vice chancellor looked into the testimony, 
and decided that the commission of one per 
cent., as well as the premium of 9 1-2 per 
cent. was included in the first certificate, 
and the decree was made accordingly. ] 








POWER OF ATTORNEY. 


A person who pays money to another, 
who is authorized to receive it by a power 


of attorney, is not entitled to keep posses- ' 


sion of the power of attorney. Ler Baron 
Alderson in Pudmore v. Harrison, 1 C. & 
K. 613. 
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good vessel sailing for New York. The 


SUPERIOR COURT. 





Before the Hon. SAMUEL JONES, C. 

Judges OAKLEY and VANDERPOEL. 

Cuartes H. Russetx et al. ve. Winttam 
S. Wermore, Survivor, §c.— March 
Term, 1845. 


INYERPRETATION OF LETTERS OF INSTRUC- 
TION FROM PRINCIPALS TO THEIR AGENTS 
—CONFIRMATION OF ACTS OF AGENTS— 
ACQUIESCENCE. 


-» and 


Instruments of a commercial nature, such as letters 
of instruction from principals to their agents or 
factors, are to be interpreted unfavorably to the 
writer, if there be doubt as to their meaning. 

If there be any ambiguity in them, the principal 
and not the factor, as a general rule, ought to 
suffer. 

As to the acts of factors or agents, it is not neces- 
sary that there should be any positive or direct 
confirmation of them. Slight circumstances will 
sometimes raise the presumption of a ratification. 

A variety of points concerning the liability of fac- 
tors to their principals, and the favor with which 
the law regards the former—considered. 

If a factor in Canton, under a letter of instructions 
from his principal, ships silks of a particular 
quality to his principal in England, whose agent 
there accepts and sells them, the principal, not 
having expressed any dissent till after the lapse 
of three years, cannot recover damages against 
the factor for not forwarding the kind or quality 
of silks which he claims to have been indicated 
by his letter. His acceptance of the silk in 
connection with his long silence is to be deemed 
a ratification of the act of the factors. 


In 1836 the plaintiffs were merchants, 
one or two residing in New York, and Wm. 
H. Russell, another of the plaintiffs, resided 
at Manchester, England. ‘The defendants 
were also commission merchants at Canton, 
doing business there under the name of 
“ Wetmore & Co.” 

On the 28th March, 1836, Mr. Russell 
of Manchester, addressed to the defendants 
a letter as follows: 

MAncuHEsTER, 28th March, 1536. 
‘Messrs. Wermore & Co., Canton. 

“ Gents :—By the recommendation of our 
mutual friends, Messrs. Morrison, Cryder. 
, & Co. of London, I have been induced to 
send you the enclosed order for silks and 
teas, which [ wish purchased and shipped 
by you to our New York house, Chas. H. 
Russell & Co. The silks for this order 
I hope may be obtained without much varia- 
tion from the prices named, and [ wish you 
to contract for them immediately upon its 
receipt, and to make the shipments by first 





teas may follow as soon afier as new teas 
can be advantageously obtained. In reim. 
bursement for this order you are authorized 
to make bills on Messrs. Morrison, Cryder 
& Co., of London, at usual sight, to the 
extent of 5000/.—say five thousand pounds 
sterling, for which amount you will finda 
letter of credit from said friends, here en. 
closed, and which bills I trust will be ne. 
gotiated at a favorable exchange. ‘To place 
the further sum required to reimburse you 
for my orders, and with expectation of doing 
it more favorably than by bills on London, 
I have at the particular recommendation of 
your London friend and partner, Mr. Arch. 
er, been induced to purchase fifty chests 
fine quality Turkey opium, which will cost 
on board, six thousand four hundred pounds 
sterling. This is to be shipped to your 
consignment by the American ship Italy, 
to sail from Liverpool for your port in course 
of a few days. I trust it will arrive in 
safety, and prove a favorable remittance. 
As there is a probability of extensive orders 
being sent to China, both for raw silks from 
this country and manufactured for America, 
I must urge upon you the necessity of con- 
tracting for the silks immediately upon your 
receiving this order, and also of shipping 
the same at the earliest moment afterwards 
by first good vessel sailing for New York. 
Should teas be high and the quantity ship. 
ping to America be very large, at the sug- 
gestion of your Mr. Archer, [ then leave to 
your discretion to invest the part of our 
funds set aside for teas for that market, and 
leave you at liberty to put it into raw silks 
or teas adapted to the English market, 
should you decide that more for our in- 
terest, and to ship the same to order by 
some good vessel sailing for either the ports 
of London or Liverpool, inclosing invoice 
and bill lading to me here. If shipped 
without delay, [ think favorably of an in- 
vestment in best quality of Isatle raw silk, 
costing under $500 per picul, the last quo- 
tations from your place are much below that 
price. 

“Our house at New York will effect insur- 
ance onthe shipment to be made by you 
and to cover shipments to both the United 
States and Great Britain. I rely upon your 
particular care of our interest in the execu- 
tion of the orders here transmitted and look 
forward to its inducing a continued extend- 
ed correspondence—will thank you to ex- 
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tend receipt of this letter and order to our 
New York house and to me here. Infor- 
mation of the state of your markets for 


- imports and exports will always be accep- 
* table to our New York house. 


Your ob’t serv’t 
Wn. H. Russet.” 


This letter was received by the defendant 
at Canton, on the 2d August, 1836. 

On the 16th August, 1836, the defend- 
ants wrote to Mr. Russell at Manchester, 
a letter of which the following are material 
extracts : 


Canton, 16th Aug., 1836. 

“We had the pleasure a few days since 
to receive your highly esteemed favor of the 
28th March past, with the enclosed letter 
of credit for £5000, from our mutual friends, 
Messrs. Morrison, Cryder & Co. of London, 
and an order for the purchase of silks and 
teas for account of, and to be shipped to 
the address of your New York house, 
Messrs. C. H. Russell & Co. We have 
carefully noted your instructions, and you 
may rest assured, that this as well as all 
other business you may be pleased to place 
under our care shall receive our best atten- 
tion. We observe that you intend shipping 
per Italy, 50 chests Turkey opium, which, 
if arrived would find purchasers at $710. 
We sold 50 chests ex. Princess Victoria at 
$700, at which price we offered yours in 
anticipation, but could find no buyers. We 
must wait until it arrives, which we hope 
may be very soon. We have contracted 
for silks on your account, as per memo. at 
foot, to which prices must be added the ex- 
port duty, which being a matter of arrange- 
ment with the linguist, varies.” * * * 
‘We shall endeavor to secure the number 
of pieces you require by the time the other 
silks are ready for shipment. As regards 
the tea order, we shall be governed by cir- 
cumstances when the new crop arrives in 
market. Should we at that time consider it 
more for your interest to substitute raw 
silks, we will do so out of a parcel which 
we contracted for immediately on receipt 
of our letters per Eliza Stuart, and before 
the advance took place, say at $470 to 510 
for Nankin Isatle according to. quality, de- 
liverable within four months. 

We remain, 
Your most ob’t serv’t, 


This letter was received at Manchester 
on the 11th March, 1837. 

On the 17th August, the defendants ad- 
dressed a letter to the New York house of 
plaintiffs, from which the following is an 
extract ; 

“As regards the tea order we shall be 
governed by circumstances when the new 
crop comes to market, and we are at 
liberty, in case we should suppose your in- 
terest most likely to be promoted by it, to 
substitute raw silk if costing under $500. 
We may at the time do so out of a parcel 
of Isatle which we contracted for before 
the advance took place at $470 to $500, 
according to quality, deliverable within four 
months. 

“‘We have contracted for silks on your 
account, deliverable within sixty days, as 
per memorandum at foot. 

“To provide funds for the execution of 
these orders, Mr. Russell has transmitted 
to us a letter of credit for 5000/., on 
Messrs. Morrison, Cryder & Co. of London, 
bills on whom can be negotiated in this 
place upon the most favorable terms. He 
also advises us of an intended shipment I 
fifty chests Turkey opium. ‘ycr chip italy, 
which vessel we expect very soon from 
Liverpool. Were the article here now we 
could obtain $700 to $710 per picul, which 
would leave a handsome profit, but it is im- 
possible to effect a sale in anticipation of 
arrival. Hoping that our progress thus far 
may meet your approval, 

“We remain, gentlemen, 
“Your most ob’t serv’t, 
“Wrrmore & Co.” 


The Italy sailed from Liverpool on the 
10th May, 1836, with the fifty chests of 
opium. By this vessel Mr. Charles H. 
Russell wrote to defendants, the following 
ictter, bearing date the 10th May, 1836, 
and which was received by defendants at 
Canton on the 9th October, 1836: 


Messrs. Wetmore & Co., Canton. 
Genilemen:—A duplicate of my letter, 
under date of 28th March is here enclosed, 
and to which I beg your reference. The 
delay of the Italy’s arrival at Liverpool, and 
no good ship offering for your port, has pre- 
venied a shipment of the opium at as early 
a period as was expected and intended. 
But I have now the pleasure to hand invoice 





“ Wrrmore & Co.” 


and bill of lading for the fifty cases opium 
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by this ship, the ‘Haly,’ which I hope |letter of the 28th March, 1836, contained 
will reach in safety, meet prompt sale, and | positive instructions to sell the opium im. 
prove a favorable remittance ; the proceeds ‘mediately after its arrival; that it was a 
to be applied as directed in mine of the 28th remittance to the amount of the market 
March.” value of the opium at Canton upon its arri. 
On the 12th October, 1836, the defen-| val there, and that the order was for best 
dants by letter, which was received by the | quality Isatle silk, and that defendants were 
New York branch of their house on the | limited to $500 per picul. 
28th February, 1837, announced the safe| A verdict for plaintiffs was taken, subject 
arrival of the “Italy,” in Cunnymore An- | to the opinion of the court for over $20,000. 
chorage. The letter contained the follow-| The cause was brought on for argument 
ing clause: “We have ordered the fifty |at the November term, 1844. 
chests Turkey opium, transhipped to the; Daniel Lord, Jr., and Stephen C. Wil- 
deposit bark Linlin.” The letter contains | liams for the plaintiffs, made the following 
the following postscript : ‘‘ We made an un.- | | points : 
successful application for silk freight per| I. The defendant is not liable in respect 
Morrison. ‘The returns of the opium shall | of the consignment. 
be remitted in raw silk to England.” = By the letter of consignment of March 
On the 22nd July, 1837, the defendants | 28th, 1836, no orders as to the mode of 
by letter of that date, informed plaintiffs,|sale are given. The defendant therefore 
that they had succeeded in making sales of | was to use reasonable diligence in the sale, 
eighteen piculs of Turkey opium at $500 and no other duties rested on him. Lawler 
per picul, and that sales could only be made |v. Aeaquick, 1 1. C. 174; Cromwell v. 
in small quantities of one or two piculs at a! Graves, 3 C. R. 238; Drummond v. Wood, 
time. 13 C. R. 311; Leverick v. Meigs, 1 Cow. 
On the 8th May, 1838, the defendants by R. 659; Evans v. Potter, 2 Gall. R. 13; 
lever of that date advised the plaintiffs of | Story on Agency, §183, 185, (2nd edit. ;) 
the sale of thc balance of the opium at $360 | | Paley on Agency, 9 (Lloyd’s ed.;) 3 Cow. 
per picul, subject tova fair allowance for | 282 or 332. 
inferior quality. The net proceeds of the} 2. The plaintiffs have not shewn any 
sales were $24,777°75. want of diligence. 
On the 4th December, 1838, defendants! 3. The defendant has shewn reasonable 
drew on the plaintiffs in favor of Richard | diligence. 
Alsop for $2045:20. The plaintiffs by let-| 4. The defendant has kept the p-aintiff 
ter dated the 6th day of May, 1339, refused | constantly informed, by correspondence, of 
to accept the draft on the ground that no | his proceedings, from October 12th, 1836, to 
balance was due to the defendants. November 19th, 1838. The plaintiff had 
The defendants instead of shipping tea | numerous opportunities of complaint if dis- 
for the American market, under the alter. | satisfied. They never expressed any du- 
native part of plaintiffs’ letter to them of the | ring the currency of the affair. 
28th March, 1836, appropriated that portion II. The defendant is not liable in respect 
of the plaintiffs’ funds to the purchase of | of the purchase of silk. 
raw silks for the English markets, which} 1. The authority as to silks in letter of 
were shipped to England, and arrived at! March 28, 1836, is “ and leave you at lib- 
Liverpool in the spring of 1837. Mr. |erty to put it either into raw silks or teas 
Hodges the agent of the plaintiffs, sold it in adapted to the English market, should you 
June, 1837, in a very depressed state of the | decide that more for our interest and to ship 
market, and the plaintiffs have brought |the same to order by some good vessel, &c. 
their suit to recover for the loss they sus-|If shipped without delay, I think favorably 
tained by the defendants in not making aj of an investment in best quality Isatle raw 


more prompt sale of the opium, and for the | silk if costing under $500 per picul.—’ 


difference between the best quality of Isatle |The last quotations from your place are 
silks, and the silk which the defendants | much below that price.” I rely upon your 
shipped to them. The plaintiffs, by their | particular care of our interest in the execu- 
account, presented to defendants on the |tion of the orders here transmitted. This 
20th January, 1842, claimed a balance of | is not imperative and does not take away the 
$23,177-95. They contend that their first ‘fair discretion of the agent. Story on 
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Agency, § 74, 82, (2 edit.;) 1 Liv. on 
Agency, 403, 404, (ed. 1818 ;) Vianna v. 


Barclay, 3 Cow. R. 281; Leotard v. | 


Graves, 3 C. R. 238 Livingston, Jun. Cod- 
wise v. Hacket, 1 C. R. 559; Kent J. La 
Farge v. Kneeland, 7 Cow. R. 456; Con- 
cier v. Ritter, 4 W. C. C. R. 549; Brown 
v. McGraw, 14 Pet. R. 480. 

2. The defendant has shewn no want of 
reasonable diligence in this purchase, nor 
any want of good faith. 

3. The plaintiffs, if they had intended to 
reject this purchase, should on its arrival 
have notified the defendant or his agent, 
and not have sacrificed the silk in a falling 
market. Paley on Agency, (Lilod’s ed. 
31, 113, 115, 262; 1 Liv. on Agency (ed. 
1818) 391; Story on Agency, § 259, 140; 
Cornwall v. Wilson, 1 Ves. Sen. 509; 
Prince v. Clark, 2 D. & R. 266, 1B. & 
C. 186, 8 C. L. R. 56; Bell and others v. 
Cunningham, 3 Pet. R. 81. 

4, The plaintiffs could not recover on the 
ground of damages in the purchase, as a 
purchase improperly made retained by them, 
for they have given no evidence to show 
that any damages have been sustained, or 
that the result would have been different if 
a different quality of silk had been pur- 
chased. 

Ill. The plaintiffs by their silence and 
acquiescence, have adopted the acts of the 
defendants, their agents. Story on Agency, 
§ 258, 255, 258; 1 Liv. on Agency, (ed. 
1818,) 49, 50, 392; Paley on Agency, 
(Lloyd’s ed.,) 31; Carnes v. Bleecker, 12 
John. R. 300; Vianna v. Barclay, 3 Cow. 
R. 281; La Farge v. Kneeland, 7 Cow. R. 
456; Lichmond Ins. Co. v. Starks, 4 Mason 
296; Wells v. Jornegan, 2 Atk. 251; 
Prince v. Clark, 1 B. & C. 186; Bredin vy. 
Dubery, 14 D. & R. 30; 2 Kent’s Comm. 
4ed.615; 7 Mariin R., N.S. 143; Flower 
v. Jones et al. 


_ J. Precott Hall and Evarts, for the plain- 
tiffs, made the following points : 


I. The defendants were the factors of the 
plaintiffs, for the purchase of certain mer- 
chandize at Canton, and as such bound to 
pursue the instructions of the plaintiffs in 
the subject matter of their employment 
strictly. 

{f. The plaintiffs remitted to the defen- 
dants as funds for their investment on ac- 
count of the plaintiffs, a letter of credit for 
£5000, and fifty chests of opium, the pro- 


| ceeds of both of which were to be invested 
pursuant to their instructions. 

III. The fifty chests of opium under the 
instructions of the plaintiffs, are to be con- 
isidered as a remittance to the defendants, 
to the amount of the market value of such 
opium at Canton upon its arrival there, and 
are to be charged in the account between 
|the parties as so much cash from the time 
of its arrival. 

IV. If this consignment of opium is not 
to be treated as a cash remittance, then 
under the instructions of the plaintiffs, the 
defendants were bound to sell the same im- 
mediately upon its arrival at Canton, and 
in their neglect so to do, the defendants are 
to be chargeu in their account with the 
plaintiffs, with the market value of the 
opium on its arrival, with the established 
rate of interest at Canton thereon until in- 
vestment on account of the plaintiffs. 

V. That such consignment is to be treat- 
ed as such remittance, or as a consignment 
for immediate, sale is shown. 

I. By the fact that it was shipped in lieu 
of further letters of credit or cash funds, by 
the advice and with the approval of Archer, 
the defendant’s partner, and Morrison, 
Cryder & Co., the agents of defendants’ 
firm in London, and the defendants’ firm at 
Canton, were so advised. 

II. From the express instructions of the 
plaintiffs, and the express assent of the de- 
fendants to be bound by them. 

Ill. From the nature of the article ship- 
ped, well known by the defendants, it being 
liable to great deterioration in weight and 
quality by being kept on hand, and from the 
light rate of interest chargeable upon ad- 
vances for investments, which rendered it 
the duty of the defendants’ firm, without 
special instructions, to convert the consign- 
ment into cash immediately upon arrival. 

IV. From the acts of the defendants in 
proceeding to invest for account of the 
plaintiffs, immediately upon the receipt of 
their orders, when by the instructions of 
plaintiffs, only the proceeds of the letter of 
credit and of the opium were to be so in- 
vested. 

VI. The defendants furnish no sufficient 
excuse or justification for non-fulfilment of 
their duty in the premises. 

1. They show no exertions to sell the 
opium. ‘They left it to be sought for by 
purchasers, without offering it at auction, 
or employing brekers on their part. 
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2. They kept the opium upon a falling 
market, themselves all the while expecting 
no improvement, but anticipating a further 
decline. 

3. The sales made from time to time thus 
without effort, show, that if the sale had 
been pressed pursuant to the instructions, 
the whole might have been disposed of at 
prices very near, if not quite, at the market 
value. 

VII. If in judgment of law the defendants 
shall be deemed to have sufficient justifica- 
tion or excuse for not selling during the fall 
and winter of 1836-"7, by reason of the re- 
strictions upon the trade then existing, yet 
they should have sold the entire parcel on 
the resumption of the trade in March, 1837, 
and are in this case chargeable in account 
with the cash value of the whole parcel of 
opium on the 2nd March, 1837, at the then 
market price, with interest thereon from 
such date. 

VIII. The orders of the plaintiffs were 
for the investment of about $30,000 of their 
funds in manufactured silks for the New 
York market, and of the remainder, or 
about $20,000 in teas for the New York 
market—memoranda for each of these in- 
vestments were furnished with the order, 
and the teas were directed to be shipped as 
new teas could be advantageously obtained. 

IX. An alternative discretion was left to 
the defendants in case the teas ordered 
“should be high, and the quantity shipping 
to America very large,” to invest the part 
of the plaintiffs’ funds set aside for teas for 
that market, in raw silks or teas adapted to 
the English market. 

X. Before the arrival of the juncture at 
which this discretion of the defendants was 
to be exercised, the defendants decided to 
invest for the plaintiffs in raw silk out of 
a particular parcel, and at a particular price, 
and so advised the plaintiffs. 

XI. The defendants having so elected, 
were bound to furnish the silk at the prices 
and of the quality upon which their election 
was made. 

The failure of the contractor with 
whom the defendants dealt to perform his 
contract, does not excuse the defendants 
from furnishing the raw silk, pursuant to 
their engagement with the plaintiffs. 

XII. ‘The order of the plaintiffs for silk, 
was for best quality Isatle, and limited to 
$500 per picul in price. 

The defendants having shipped raw silk 





of entirely different quality and cost from 
that ordered, the plaintiffs were entitled to 
reject the same. 

XIII. If the terms of this order for raw 
silk permitted investment in any other than 
best quality Isatle, yet it was only at a pro. 
portionably lesser price, and defendants, in 
this case, are to be credited in account 
with plaintiffs, only with the proportionate 
value of the inferior quality shipped to best 
quality, at $500 per picul. 

1. The sale as made by the agent of 
plaintiffs in the London market, furnishes 
the measure of allowance for the inferiority 
of the silk shipped, in comparison with the 
best quality Isatle, to which the plaintiffs 
are entitled, in case it should be held that 
they are not entitled to reject the purchase 
entirely. 

2. The plaintiffs were not bound to re- 
turn the raw silk to Canton, but were au- 
thorized to sell the same in the usual course 
of trade, in the London market for account 
of the defendants ; and the defendants must 
be allowed in account, only the net pro- 
ceeds of such sale. 

[The chief justice delivered a very able 
and elaborate opinion in favor of the de- 


fendants. We have, however, only secured: 


possession of the following opinion. | 


Vanverport, J.—The first question pre- 
sented by this case is, what is the true con- 
struction of the letter of the plaintiffs of the 
28th March, 1836, and what duty was im- 
posed upon the defendants by it in regard 
to the opium. Did the letter contain a 
positive order to sell immediately on arri- 
val of the opium; or did it leave a discre- 
tion to the defendants to dispose of it at the 


times, and in the manner they actually dis-. 


posed of it. The rule in regard to the in- 
terpretation of letters of instruction from 
principals to factors is very clearly laid 
down by Judge Story in his Treatise on 


Agency, § 74. He says, “ There is another- 


consideration highly important to be borne 
in mind, in the interpretation of written in- 
struments, and especially those of a com- 
mercial nature, such as letters of instruc- 
tion or orders; and that is, that if the in- 
strument is not expressed in plain and une- 
quivecal terms, free from ambiguity, but 
the language is fairly susceptible of differ- 
ent interpretations, and the agent in fact is 
misled, and adopts and follows one when the 
principal intended the other, then the prin- 
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cipal will be bound and the agent will be | before it could answer the purpose for which 
exonerated. For in such a case, the agent) it was forwarded. The letter is charac- 
has acted in good faith, and within the sup | terized by a spirit of confidence in the de- 
posed limits of his authority, and if one of | fendants, and it is difficult to gather from it 
two innocent parties must suffer, he ought| an order to sell immediately after arrival, 
to suffer in preference who has misled the | at any price, and at all hazards. There is 
confidence of the other into an unwary act. | no order to sell for any particular price or 
In case of doubt, the general rule is, that \in any particular mode, and the defendants 














the words ought to be construed most strong- 
ly against the writer.” See also Liotard v- 
Graves, 3 Caines, Rep. 238 ; Viane v. Bare, 
lay, 3 Cow. 281; La Farge v. Kneeland. 
7 Cow. 456 ; Corvicier v. Ritter, 4 W. C.C., 
R. 559; Brown v. MeGown, 14 Peters, 480. 

In Liotard v. Graves, 3d Caines Rep. 
236, Livingston, J. states the same rule 
with equal distinctness and emphasis. 

“An agent, he remarks, who acts under 
positive orders, must at his peril, pursue 
them literally. It is not less evident, that a 
factor who is not particularly instructed, but 
in whom a discretion is vested, is entitled to 
protection, so long as he acts according to 
the best of his judgment, and is innocent of 
fraud and gross abuse of the confidence 
placed in him. If a loss ensue from mis- 
take or error of judgment, where there is 
no lata culpa or crassa negligentia, his prin- 


cipal, and not he must bear it. Were it) 


otherwise, no prudent man would accept of 


a trust of the kind, and a merchant, how-, 


ever distant from the scene of action, would 
be obliged at great hazard to give positive 


directions, instead of reposing on the intel. | 


ligence of a correspondent who might take 
advantage of circumstances, which were 
neither contemplated nor foreseen by him- 
self The same rule must govern when 
language equivocal or doubtful be used, for 
nothing can be more absurd or unjust than 
that a man whom an accident befals in 
consequence of a loose or ambiguous phra- 
seology should resort to an agent for indem- 
nification, when by a moderate portion of 


care, he might have rendered himself intel- | 


ligible, and prevented a loss.” 

The plaintiffs contend that the fifty chests 
of opium under the letter of the 28th March, 
1336, are to be considered as a remittance 
to the defendants, to the amount of the 
market value of the opium at Canton upon 
its arrival there, and that the defendants are 
to be charged in the account between the 
parties as so much cash from the time of 
its arrival. The opium surely cannot be 
regarded as a cash remittance. It was ne- 
cessary that it should be converted into cash 


were not so divested of all discretion as to 
be obliged immediately after arrival to dis- 
pose of it at any sacrifice. The order for 
| silk and teas preceded the remittance of the 
opium by nearly two months. As to the 
manufactured silks, the plaintiffs express the 
wish that defendants would contract for 
them immediately upon receipt of the order. 
|The writer then says, “to place the further 
/sum required,” to reimburse, “ you for my 
orders, [ have been induced to purchase 
fifty chests of fine Turkey opium, which 
i will cost on board, six thousand, five hun- 
‘dred pounds sterling, which I trust will ar- 
-rive in safety, and prove a favorable remit- 
itance.” “To reimburse,” presupposes a 
previous advance, made by the party who 
|is to he reimbursed. A factor, residing at 
la foreign market, and which he understands 
much better than his principal, receives a 
consignment of goods, from the proceeds of 
which, he is to be reimbursed for advances 
previously made, no time or mode of sale 
being specified in the letter of consignment 
to him, | am not prepared to say, that he is 
obliged to sell immediately after the receipt 
of the goods, and disregard all causes, how- 
ever temporary in their character, that 
serve to depress the market. Regarding 
the proceedings of the opium as the means 
by which the defendants were to be reim- 
bursed, they had a reasonable discretion as 
to the time and manner of performing the 
ceremony of sale, with which they were 
charged, and which was to precede their 
actual reimbursement. It was a discretion 
which resulted from the absence of any- 
| thing like a positive order to make an im- 
‘mediate sale, from the familiar principle of 
law in relation to commercial letters, that 
‘in cases of doubt, they'are always to be ta- 
‘ken most strongly against the writer; but 
'more emphatically and especially in this case 
from the nature of the article, it being one 
that could not be sold without a violation of 
‘the revenue laws of the country where the 
sale was to be effected; sales of the article 
|being subject to very great embarrassment 
‘when this opium reached the defendants. 
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Assuming then that the defendants were 
not, under the letter of the 28th March, 1836, 
compelled to make an immediate sale of the 
opium, the question arises whether they 
used reasonable diligence in effecting the 
sale, as this was the only duty with which 
they were charged. 

Mr. Macondry was the commander of the 
opium receiving ship “ Linton” at Linton, 
which is about sixty miles from Canton.— 
He testifies that most of the Turkey opium 
belonging to American citizens was deposi- 
ted on board of his ship, and he held it then 
subject to the orders of the consignees at 
Canton. He had orders from the defend- 
ants never to suffer a person to leave the 
ship without effecting if possible, a sale at 
fair prices, and not to omit any effort to 
work off the opium. He says it was sold 
as rapidly and at as good prices as any Tur- 
key opium that fell under his observation at 
that time. It appears from his testimony, 
and indeed several witnesses concur in this, 
that there never was to their knowledge, a 
sale of sound Turkey opium at auction in 
China, that the only way of disposing of it was 
the course adopted by the defendants, and 
this was the regular course of trade; that 
this opium was of very inferior quality, and 
that he made frequent allowances to pur- 
chasers on account of such inferiority. That 
it was repeatedly shewn to dealers on or- 
ders received from the consignees; that 
scarcely a week passed without its being 
shewn to dealers and brokers, and it was 
kept aside for this purpose. 

Oliver H. Gordon also testifies to the 
great difficulty of effecting a sale of the opi- 
um when it arrived; that sales were fre- 
quently suspended on account of mandarin 
edicts: that the interruptions in the opium 
trade from October 1836 to May 1837, 
when he left China, were as severe as he 
had ever known them; that this prevented 
them from making sales except a few piculs 
at atime, and that sales were never made 





except at auction. He also testified to the 
course of trade as to this article, and shews | 
that defendants pursued the usual course, | 
by keeping it on board the receiving ship at | 
Linton. 

It is needless to recapitulate the whole | 
of the testimony in regard to the course of | 
trade in this article, and the difficulty of ef. | 
fecting a sale of the whole lot in question | 
within the period the defendants had on| 
hand any portion therecf I have carefully! 


read and considered the whole of the evi- 
dence on this point, and the testimony in fa- 
vor of the due diligence of the defendants 
in making a sale of the article is to my 
mind overwhelming. It is difficult to resist 
the conclusion, that they attended to the in. 
terest of the plaintiffs in reference to the 
opium with a diligence and fidelity that be. 
speak the faithful agents. In the letter of 
the 28th March, 1836, the plaintiffs say that 
any information of the state of the Canton 
market for both imports and exports would 
always be acceptable to the plaintiffs’ New 
York house. ‘The fidelity with which the 
defendants attended to this request or hint 
is striking. Every means, every opportu- 
nity for forwarding intelligence to the plain. 
tifls seem to have been embraced to keep 
them informed of the state of the China 
market, and of the proceedings of the defen- 
dants in respect to the opium ; of the difficul- 
ty of effecting a sale, and a}l this without a 
whisper of dissatisfaction or dissent from 
the plaintiffs until May, 1839, when the 
plaintiffs were called upon for the balance 
which the defendants claimed from them.— 
According to my view, the defendants are 
not chargeable with any delinquency in re- 
gard to the opium. ‘This branch of the 
plaintiffs’ case fails. f 

II. As to the silks.—The orders of the 
plaintiffs’ were to invest part of these funds 
(more than half) in manufactured silks for 
the New York market, and the remainder 
(say about $20,000) in teas for the New 
York market, and then an alternative dis- 
cretion was left to defendants in case the 
teas “ should be high and the quantity ship- 
ping to America very large, to invest the 
part of the funds set aside for teas for that 
market in raw silks or teas adapted to the 
English market should defendants decide that 
most to the interest of the plaintiffs, and to 
ship the same to order by some good vessel 
sailing for either the ports of London or 
Liverpool.” ‘Then the letter of the plain- 
tiffs proceeds: “I think favorably of an in- 
vestment in best quality of [satle raw silk 
if costing under $500 per picul. The last 
quotations from your place are below that 
price.” The plaintiffs contend that the silk 
shipped by the defendants was Isatle raw 
silk of an inferior quality, and that the de- 
fendants are liable to them for the difference 
between first quality Isatle raw silk and the 
silk actually shipped. 

The letter of the 28th March, 1836, con- 
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tains no positive direction to invest in Isatle 
raw silk of the first quality. The writer 
seems cautiously to abstain from a positive 
order; he merely says, he “ thinks favora- 
bly” of an investment in best quality of Is- 
atle raw silk, if costing under $500 per pi- 
cul. There is no limit in the letter as to 
the quality or price, and by no rule of con- 
struction as applicable to commercial in- 
struments, can any portion of this letter be 
regarded as a positive order to purchase Is- 
atle raw silk of the best quality. But it is 
contended that before the arrival of the 
juncture at which this discretion of the de- 
fendants was to be exercised, they decided 
to invest for the plaintiffs in raw silk out of 
a particular parcel and at a particular price, 
and that the defendants were bound to fur- 
nish the silk at the prices and of the quali- 
ty upon which their election was made. 

On the 12th October, 1836, the defendant 
wrote to plaintiffs that they should execute 
their order for raw silk out of the parcels 
contracted for, and ship it by first available 
opportunity. It appears that shortly before 
the date of this letter, the defendants had 
made a contract for silk with Hingtae 
Hong, and that he failed to deliver it, and 
that it was his silk which defendants inten- 
ded to apply to the order of the plaintiffs, 
when they wrote the letter of the 12th of 
October. Subsequently, they bought the 
silk they actually shipped of Fontae Hong, 
and it turning out not to be of as good a 
quality as Hingtae had contracted to deliv- 
er, the defendants made a claim for dama- 
ges on the committee of Hong merchants 
on Hingtae’s affairs and it was rejected.— 
The plaintiffs cannot hold the defendants to 
the delivery of the silk mentioned in their 
letter of the 12th October, 1836. A foreign 
factor charged with the purchase of a large 
stock of goods makes a contract with a mer- 
chant in the foreign market, to deliver him 
by a particular day, goods of the descrip- 
tion required. He informs his principal by 
letter of such contract, and that his order 
shall be satisfied with the proceeds thereof. 
The party who has contracted with the fac- 
tor, from insolvency or other cause, over 
which the latter has no control, fails to de- 
liver the goods. Does the law in such case 
hold the factor liable to his principal for the 
damage which he has sustained for the non- 
delivery to him of the particular goods which 
the factor thus contracted for? This would 
be holding factors to responsibilities which I 

34 





could not but regard as most unreasonable. 
Nor is there to my mind any force in the 
argument, that the defendants shipped the 
silk before the arrival of the juncture at 
which the discretion of the defendants was 
to be exercised. The shipping of raw silks 
for the English market instead of teas de- 
pended upon two facts: that of teas being 
high, and the quantity shipping for America 
being very large at the time of the receipt 
of the plaintiffs’ order—who but the defend- 
ants were to judge whether the facts exist- 
ed upon which this alternative discretion 
was to be exercised. ‘They judged that new 
teas were or would be high and that the 
quantity shipping for America would be 
large, and there is nothing in the case to 
shew that their determination in these res- 
pects was not sound. The letter of plain- 
tiffs’ too, contains an ample incentive to a 
speedy determination of this matter. They 
say, “in regard to the manufactured silks 
specially ordered,” they apprehended that 
extensive orders will be sent to China both 
for raw silks from England and manufactur. 
ed for America, and therefore urge the ne- 
cessity of contracting for the manufactured 
silks immediately upon receiving the order. 
As to the raw silk, too, a discretion to invest 
in them before the new tea crop came in is 
fairly inferable from the first letter of the 
plaintiff. ‘The writer says, ‘Jf shipped 
without delay, I think favorably of best qual- 
ity of Isatle raw silk if costing under $500 
per picul,”’ thus leaving a fair discretion to 
exercise their alternative power immediate. 
ly, if defendants should think that most con- 
sistent with the interest of the plaintiffs.— 
The defendants were therefore amply war- 
ranted in determining to substitute raw silks 
for teas, at the time they determined to do 
so. Although in their letter of the 16th of 
August, 1836, they said they would be gov- 
erned by circumstances when the new tea 
crop arrived in market, they had a right, if 
convinced that teas would be high on the 
arrival of the new crop, to change their first 
determination in this respect, if they thought 
the interest of their principals would be pro- 
moted by it. A foreign factor charged with 
the purchase of goods writes to his princi- 
pal that he will not purchase till a particu- 
lar period or contingeacy. Before its arri- 
val, he is convinced that it would be for the 
interest of his principal to anticipate thai 
period or event, he surely is not bound to 
wait because in his first letter to his princi- 
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pal, he indicated an intention to do so. The 
result here shows too that the grounds upon 
which the defendants acted were sound.— 
The new tea crop opened very high and de- 
fendants, as faithful agents, could not have 
invested in it had they waited longer. 

Ill. If I am wrong ia any of the forego. 
ing positions, the point of acquiescence or 
ratification in reference to the silk is fatal 
to the plaintiffs’ claim for deficiency in the 
silk. ‘The raw silk arrived in England in 
the spring of 1837. Mr. Hodges, the agent 
of the plaintiffs’ received it and sold it in 
June, 1837, when the English silk market 
was very muchdepressed. It was known to 
the plaintiffs that Morrison, Cryder & Co. of 
London were the agents of the defendants, 
and yet not a word of complaint or dissent 
is uttered until May, 1839, when the draft 
for the balance which the defendants claimed 
was presented. Judge Story in his work 
on Agency, § 253, says it is by no means 
necessary, that there should be any positive 
or direct confirmation, and that the acts and 
conduct of the principal are construed libe- 
rally in favor of the agent, and that slight 
circumstances and small matters will some- 
times suffice to raise the presumption of a 
ratification. Thus for example, if an agent 
who is employed to purchase goods at a lim- 
ited price should exceed that limit and the 
principal after a full knowledge of the facts, 
should receive them on his own account 
without objection, it would be presumed that 
he intended to ratify the transaction ; and a 
fortiori, if the principal should not only re- 
ceive but sell them on his own account.— 
The case of Prince v. Clark, 1 B. & Cres. 
186, is a case very much in point. The 
circumstances to shew the ratification of the 
principal were not as strong there as in this 
case, and yet the court held that the jury 
were warranted in finding that the prin- 
cipal had ratified the purchase made by his 
agent. The plaintiff there consigned goods 
for sale to the defendant Clark, the captain 
of an Indiaman bound on a voyage to Cal- 
cutta, and desired him to invest the proceeds 
in certain specified articles, or in bills at the 
exchange of the day. The defendant sold 
the goods at Calcutta and invested the pro- 
ceeds in sugar, which was not one of the 
articles specified in his instructions, and in- 
formed the plaintiffs of the purehase by a 
letter which the latter received on the 29th 
of May 1821. The defendant had no com- 
mercial establishment in England, but by a 





memorandum on a promissory note given 
by him to the plaintiff, it appeared that one 
Leigh had acted as his agent in some insu. 
rance transactions. On the 7th August 1821, 
the plaintiff notified Leigh that he would 
not accept the sugars, and advised the latter 
to insure them. Leigh declined to interfere, 
alleging that he had no knowledge of any 
transactions between the plaintiff and the 
defendant. Upon these facts it was held, 
in an action brought by the plaintiff to re- 
cover the proceeds of the goods shipped by 
him, that the jury were well warranted in 
finding that the plaintiff had assented to the 
purchase of the sugars made by the defen- 
dant. The reasoning of C. Justice Abbot, 
and Bayley and Holroyd, Justices, in that 
case, is applicable to the present. It strikes 
me as a case conclusive in favor of the po- 
sition that the plaintiffs here from their ac- 
ceptance of the silk, their omission to noti- 
fy their dissent, and their long silence, must 
be deemed to have acquiesced in the pur- 
chase of the raw silk shipped to England 
by the defendants. I am of opinion that 
the plaintiffs fail in both branches of their 
claim, and that the defendants are entitled 
to judgment. 


Nore.—The Chief Justice and Judge Oakley ex- 
pressed no opinion upon the point, whether the de- 
fendants violated their instructions in sending the 
raw silk to England, before the arrival of the new 
tea crop at Canton ; not deeming it necessary to ex- 
press an opinion on that point, as they held the 
point of ratification or acquiescence conclusive 
against the plaintiffs in regard to the raw silks 
shipped to England. 


SPECIFIC PERFORMANCE. 

Where a vendor contracted to sell an es- 
tate in fee, with a stipulation that if any 
dispute should arise as to the title, the same 
should be submitted to some eminent con- 
veyancer, and that in case he should be of 
opinion that a good title could not be made, 
the contract should be rescinded. Upon the 
delivery of the abstract, it appeared that the 
vendor’s mother had a life-interest in the 
premises, and that her interest was known 
to the vendor at the time of the contract. 
She refused to join in the conveyance to the 
purchaser. It was held by Sir Z. Bruce, 
V. C., that the vendor was not entitled to 
rely on the before-mentioned stipulation as 








a ground for rescinding the contract, but that. 


the contract must be specifically performed, 
with compensation in respect of the life-in-. 
terest. Nelthorpe v. Holgate, 1 Coll. 203. 
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ENGLISH CASES. 
THE ROLLS’ COURT. 


Before the Right Honorable Lord LANGDALE, 
Master of the Rolls. 


!  Gorpon v. Lowe.—May 5th 1845. 








PLEADING.—PARTIES.—TRUSTEES AND CES- 
TUL QUE TRUST. 


In a suit by one trustee against another for making 
good a portion of the trust funds alleged to have 
been improperly disposed of, it is not necessary 
to make all the cestui que trusts parties, although 
it may be necessary to take accounts relating to 
the estate of a deceased accounting party, and a 
reference to the master may be ordered for that 
purpose. 

Nor is it necessary, in such a suit, to bring before 
the court the personal representative of a de- 
ceased trustee, if it appears by the pleadings 
that such deceased trustee had accounted for all 
the trust funds tat came to his hands. 


By the settlement made on the marriage 
of James Cowan, deceased, with Caroline 
Cowan, then Caroline Yaldwyn, all the 
moneys, stocks, funds, and personal estate, 
to which the said Caroline Yaldwyn was or 

_might become entitled under the will of her 
late father, Richard Yaldwin, were assigned 
to William Bishop, the plaintiff, G. I’. Gor- 
don, and the defendant, Firmin de Tastet, 
upon trust to pay the dividends and annual 
produce to the said James Cowan and Car- 
oline Yaldwin and the survivor for life ; and 
after the decease of the survivor, that the 
trustees should stand possessed of the trust 
funds upon trust for the children of the mar- 
riage, in such shares and proportions as the 
said James Cowan and Caroline Yaldwin 
should appoint, and in default of appoint- 
ment, fur the said children equally. The 
settlement also contained a covenant by the 
said James Cowan that his executors or ad- 
ministrators should, within twelve months 
after his death, pay to the trustees the sum 
of 4,000/. with interest from the time of his 
death, which should be held by them upon 
the same trusts, for the benefit of Mrs. 
Cowan and the children of the marriage, as 
.were declared respecting the personal es- 

tate of Richard Yaldwyn. There were is- 


sue of the marriage three children ; viz :— 
Frances, the wife of Henry Holl; Caroline, 
the wife of Wm. Kerrison ; and James Alex. 
Cowan, an infant; all whom were made 
parties to this suit: but by the answer of 





the defendants, Kerrison and wife, it ap- 
peared that a settlement was executed on 
their marriage, by which the share of Mrs. 
Kerrison in the trust funds was assigned to 
trustees upon certain trusts for the benefit 


of herself and husband, with remainder to ~ 


the issue of the marriage, and as there were 
two children of such marriage, these de- 
fendants submitted that such trustees and 
children ought to be parties to the suit. 
James Cowan died on the 23rd of Decem- 
ber, 1823, having by his will appointed 
James Lowe, since deceased, and the de- 
fendant, De Tastet, executors of his will; 
and having, as the bill alleged, left sufficient 
assets to answer the 4,000/. covenanted to 
be paid by him. William Bishop, the trus- 
tee, died in 1830, having, as was alleged 
by the bill, duly accounted for and paid over 
all moneys received by him on account of 
the trust funds. The bill also stated, that 
in consequence of the plaintiff being resi. 
dent out of London, the defendant De Tas- 
tet, took upon himself the active manage- 
ment of the trusts, and that the plaintiff 
was not aware until March 1840, when the 
agents of De Tastet sent to the plaintiff’s 
solicitor a statement of the trust funds, to- 
gether with certain powers of attorney for 
the plaintiff’s execution, that the 4,000/, had 
not been received and invested according to 
the trusts of the settlement. Finding, how- 
ever, that a considerable portion of this sum 
still remained outstanding, he refused to 
give any authority for De Tastet or his 
agents to receive any further dividends, and 
shortly afterwards filed the present bill, by 


which he prayed that an account might be. 


taken of all sums of money paid or invest- 
ed by Lowe and De ‘Tastet, as the execu- 
tors of Cowan, in respect of the 4000/,, 
and that what should be found due from the 
estate of Cowan in respect of it might be 
paid and invested by the defendauts Lowe 
and De Tastet, as his executors, upon the 
trusts of the settlement, and if necessary, 
that the usual accounts might be taken of 
the estate and effects of Cowan possessed 
or received by those defendants, and that 
the same might be administered ; and that 
if necessary a receiver might be appointed ; 
and also, if necessary, a new trustee in the 
place of the defendant Firmin de Tastet, 
who was resident out of the jurisdiction of 
the court. The defendant Lowe having 
died since the filing of the bill, his personal 
representatives were brought before the 
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court by bill of revivor. The case having 
been partially opened, 

Mr. Tinney and Mr. Bagshawe, for the 
defendants Kerrison and wife, took a pre- 
liminary objection for want of parties. ‘The 
trustees under their marriage settlement 
and the children of the marriage being in- 
terested in taking the accounts sought to be 
directed, it was ‘necessary that they should 
be brought before the court previously to 
any order being made in the cause ; and it 
was also necessary that the personal repre- 
sentatives of Wm. Bishop, who might prove 
to be a defaulting trustee, should be made 
parties. 

Mr. Kindersley and Mr. Miller, for the 
plaintiffs, submitted that as the suit was sub- 
stantially a suit by one trustee against an- 
other for a breach of trust, and to recover 
the trust funds, it was not necessary to make 
any of the cestui que trusts parties, and that 
at all events the interests of those on whose 
behalf the objection was taken would be 
sufficiently protected by the parties already 
before the court in the same interest ; and 
that with regard to the deceased trustee, the 
allegations in the bill that Re had duly ac- 
counted, was an answer to the objection; 
They cited Franco v. Franco, 3 Ves. 75. 
May v. Selby, 1 Yo. & Col. C. C, 235. 


The Master or tur Rotts.—There are | 
| claim. 


no good grounds for these objections, and the 


allowance of them can only be productive of | 
If it were desired, there might be a | 
‘that a wife’s equity to a settlement had 


delay. 
reference to the master to inquire whether 
there were any and what children of the 
marriage of Mr. and Mrs. Cowan, and 
whether any assignment or appointment 
had been made of any share of the trust 
funds to which either of the parties became 
entitled; but if the cestui que trusts seek a 
general administration of the trust property, 
they must file a proper bill for the purpose, 
as the object of this suit is limited to the re- 
covery and investment of the 4,000/. The 
defendants having adopted his lordship’s 
suggestion, an inquiry was directed accord- 
ing to the terms of it, and a reference was 
also ordered to ascertain how much of the 
4,000/. had been received, and to take the 
usual accounts of the estate of James Cow- 
an, and whether the defendant De Tastet 
had any and what lien on any part of such 
estate. 


4 





| 





Before the Right Hon. Sir LAUNCELOT SHAD.- 
WELL, Kt., Vice Chancellor of England. 


Garpiner v. Marsmaty.—5th May 1845 | 
; 
MARRIED WOMEN.—SETTLEMENT.—COsTs, °‘. 
Where a husband had received the fortune of his 
wife and employed it in his trade, and then had 
become bankrupt, and a part was afterwards re- 
alized out of his assets. Held, that the wife 
had an equity as against the assignees, to have 
the whole of this fund settled upon her. 
The costs of a motion reserved till the hearing, 
will not be included in the costs of the suit, by 
a general reservation of costs at the hearing. 


Tuts was a bill to have the whole of a 
certain part of the fortune of.a married wo- 
man settled upon her, under the following 
circumstances: No settlement had been 
made of her fortune upon her marriage ; 
but her father had from time to time ad- 
vanced various sums, amounting altogether 
to 6,000/. to her husban#, who had em. 
ployed them in his trade. The wife was 


| also entitled to a sum of nearly 6,000/. un- 


der her uncle’s will. This also had, with 
her consent, been lent to her husband for 
the purpose of being employed by him in 
his trade, on certain securities, which after- 
wards proved unavailable. The husband 
had become bankrupt, and a sum of 4,500/. 
had been realized out of his assets, which 
the bill sought to have settled upon the wife 
for her life. The assignees opposed the 
They urged that the present fund 
was quite distinct from that out of which ad- 
vances had been made to the husband: and 


never been extended to the whole fund, ex- 
cept in cases of cruelty or desertion, nei- 
ther of which were here alleged, but only 
misfortune. It appeared that the marriage 
had taken place in 1815; from that time 
until 1835, when the bankruptcy took place, 
the husband had supported the wife, except 
during a short period in 1833. Subsequent- 
ly the wife had been supported by her own 
relations, who, during a.part of the time 
had supported by her husband also, while 
he was living with her. The case came on 
for further directions, and on exception to 
the master’s report, which found that the 
whole of the fund in question in the suit 
ought to be settled on the wife, 

Mr. Anderdon and Mr. Freeling for the 
assignees. 

M ae Bethell and Mr. Rolt, for the plain- 
tiff. 
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Mr. Walker and Mr. Hetherington, for 
other parties. Oswell v. Probert, 2 Ves. 
680; Watkyns v. Watkyns, 2 Atkins, 96 ; 
Priddy v. Rose, 3 Mer. 96; and Green v. 
Otto, 1 Sim. & Stu. were cited. 


The Vice Chancellor. In the case of 
Foster and Foster,* it was argued before 
me that the court could not give a larger 
proportion to the wife than one fourth of the 
fund. But I thought the court able to exer- 
cise a discretion, and gave the wife three- 
fourths. Now it may be, that there is no 
case where the question was simply one of 
the settlement of the wife’s fortune, in 
which the court has refused to give the hus- 
band a proportion of it. But when the 
husband has practically received a part of 
the wife’s fortune, it is a different question 
what is to be done with the remainder, and 
this is substantially the case here. It seems 
to me, that though not in form, this is a 
case in which the husband has received 
part of the fortune which was to be settled 
upon his wife. His Honor then, after stat. 
ing the facts of the case as before mention- 
ed, and observing as to the time when the 
husband was found to have resided with the 
wife at her expense, that “desertion would 
have been more beneficial to her,” conclud- 
ed by saying—‘ It seems to me that though 
there is no case directly authorizing the re- 
port, the principles of the cases do auther- 
ize it, and if a precedent is needed I will 
make it.” 

A question then arose as to the costs of 
the suit, which his honor gave generally 
against the assignees ; excepting those of 
one motion, of which the costs had been re. 


served until the hearing, while at the hear- | 


ing no notice was taken of them; but a 
general reservation of the costs of the suit 
only was made. 


It was contended that this reservation | 


was a continuation of the former reserva- 
tion; but the Vice Chancellor said, that upon 
the true construction of the terms employed 
as part of the English language, it seemed 
to him that if the court at one time reserved 
the costs of a particular matter till the hear- 
ing, and then at the hearing said nothing 
about these costs, but reserved only the 
costs of the suit, it did not reserve the costs 
of the particular matter. 





* Not reported. 


IN THE EXCHEQUER. 


Before the Rt. Hon. Sir FREDERICK POLLOCK, 
Lord Chief Baron and the rest of the Judges. 


Baizey v. Porrer.—3d May 1845. 


In an action by indorsee against indorser of a bill 
of exchange, it appeared at the trial that the 
plaintiff was a banker, and that the acceptor of 
the bill kept an account at his house. On the 
day the bill became due, the plaintiff referred to 
his books, and found no funds to the credit of 
the acceptor. After business hours, the follow- 
ing notice of dishonor was sent to the defendant : 
‘* Sir,—James Court’s acceptance was due this 
day, and unpaid. I request your immediate at- 
tention to it.” Held, first, that there was a suf- 
ficient presentment of the bill; secondly, that 
the notice of dishonor was in terms sufticient ; 
thirdly, that it was not sent too early. 


Assumpsit by indorsee against indorser 
of a bill of exchange drawn by W. Court 
upon and accepted by James Court, payable 
at the house of the plaintiff. Pleas, denial 
of presentment, and denial of notice of dis. 
honor. 

At the trial, it appeared that the plaintiff 
carried on the business of a banker, and 
that the acceptor had kept an account at his 
house. On the 17th June, (the day when 
the bill became due,) the bill was in the 
hands of the plaintiff, and on referring to 
his books he found that there were no funds 
to the credit of the acceptor. On the same 
day, but after business hours, a letter was 
posted, addressed to the defendant, contain- 
ing the following notice of dishonor :— 

“Sir,—James Court’s acceptance was 
due this day, and unpaid. I request your 
‘immediate attention to it.” 

A verdict having been found for the plain- 
tiff, . 

Graves moved, in pursuance of leave re- 
served, to set aside the verdict. First, there 
was not a sufficient presentment to charge 
‘the defendant as indorser. The plaintiff 
| should have endeavored to find out the ac- 
‘ceptor and demand payment of him. Saun- 
| derson v. Judge, 2H. Black. 510. Second- 
‘ly, there was no notice of dishonor. In 
Furze v. Sharwood, 2 Q. B. Rep. 388, the 
notice was—* W. Howard’s acceptance for 
21/., due on Saturday, is unpaid; he has 
promised to pay it in a week or ten days; I 
shall be glad to see you upon it as early 
as possible :” and that was held insuf- 
cient. A notice of dishonor must con- 
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tain an intimation that payment of the bill 
has been refused by the acceptor, and there- 
fore a letter merely containing a demand 
of payment has been held not to be a suf- 
ficient notice. Hartley v. Case, 4 B. & C. 
339. So also the following notice has been 
held insufficient: “This is to inform you 
that the bill I took of you, 15/. 2s. 6d., is 
not took up, and 4s. 6d. expense, and the 
money I must pay immedidiately ; my son 
will be in London on Friday morning.” 
Messenger v. Southey, 1 M. & G. 76. In 
Strange v. Price, 10 Adol. & E. 125, the 
notice was—* Messrs. 8S. & Co. inform 
Mr. P. that Mr. B.’s acceptance, 871. 5s., is 
not paid. As indorser, Mr. P. is called 
upon to pay the money, which will be ex- 
pected immediately: and that was held in- 
sufficient. So a letter stating that “a bill 
sof exchange” (describing it) “lies at my 
office, due and unpaid,” is not a good notice 
of dishonor. Phillips v. Gould, 8 C. & P. 
355. Besides, the notice having been sent 
on the day the bill was dishonored, was too 
carly. 

Pottock, C. B.—The court think that, 
under the circumstances, there was a sufli- 
cient presentment to the bill. As tothe no- 
tice of dishonor, we will take time to con- 
sider. 

Cur. ade. vult. 
Pottock, C. B., on a subsequent day, 
said, we think there should be no rule, as 
there was, in our opinion, distinct notice of 
the bill having been dishonored. The ex- 
pression, “I request your immediate atten- 
tion to it,” must be understood as implying 
that the defendant was called upon to pay 
the bill. The terms of the notice suffi- 
ciently comply with the rule of law. It was 
also objected that the notice was sent too 
early. But though it was sent on the day 
the bill became due, it was after business 
hours; and we therefore think that it was 
in proper time. 
Rule refused. 
COURT OF QUEEN’S BENCH. 


Before the Rt. Hon. THOMAS LORD DENMAN, 
C. J. and the rest of the Judges. 


a 


Grirritu v. Lewrs.—Easter Term, 1845. 


SLANDER.—PRIVILEGED COMMUNICATION. 


Where A. originates slanderous expressions con- 
cerning B., and when asked by B. if he had 





made use of such expressions, repeats them, the 
repetition of such slander, in reply to questions 
put by B., does not render it a privileged commu- 
nication ; and in an action for slander of words 
so spoken, the plaintiff is not called upon to 
prove express malice. 


Tuts was an action of slander for imput- 
ing to the plaintiff, who carried on the busi- 
ness of a butcher, the use of false weights 
and the sale of goods short of weight. The 
defendant pleaded not guilty, and a justifica. 
tion; but the latter plea was abandoned at 
the trial. ‘The case was tried before Lord 
Denman, C. J., on the home circuit. It ap- 
peared the defendant had used certain slan- 
derous expressions of the plaintiff, and 
when the fact became known, the plaintiff 
asked the defendant if he had used such ex- 
pressions; and the defendant then, in the 
presence of several persons, repeated the 
expressions he had made use of on the for- 
mer occasion. It was for the latter expres- 
sions that the action was brought. The 
counse] for the defendant contended that the 
latter expressions made use of by the de- 
fendant were privileged and confidential, be- 
cause the words used were not spoken by 
the defendaxi voluntarily, but in answer to 
a question put to him by the plaintiff; and 
that to support a verdict for the plaintiff, ex- 
press malice must be proved. The learned 


judge was of opinion that this was not a 


privileged communication, and the jury 
found a verdict for the plaintiff for 107. 

AI. Chambers moved for a rule for a new 
trial, on the ground of misdirection. The 


jury ought to have been asked whether the 


defendant was actuated by malicious mo- 
tives towards the plaintiff when he made use 
of the expressions complained of. Where a 
conversation takes place between A. and 
B., and A. asks be if he has used certain 
language, and B., in answer to those ques- 
tions, repeats the observations which he-had 
before made, that communication is privi- 
leged, and the only question for a jury must 
be, whether there was express malice.— 
The plaintiff would not be entitled to a ver- 
dict unless such malice was proved. Star- 
kie on Slander, 301; Warr v. Jolly, 6 Car. 
& Pay. 497; Toogood v. Spyring, 1 Cr. M. 
& R. 181; Padmore v. Lawrence, 11 A. & 
E. 330. 


Patterson J.—The distinction is perfect- 
ly plain, and is this: The man who origi- 
nates a statement cannot shelter himself 
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under the rule of a privileged communica- 
tion, when, upon inquiry made of him, he 
repeats it; but he can do so if the state- 
ment did not originate with him. This had 
occurred in Smith v. Matthews, 1 Moo. & 
Rob. 151, where a man who had made 
statements injurious to the credit of a trades- 
man, Was a person that had been employed 
by the creditors of that tradesman to exa- 
mine into his affairs; and it was held, that 
he could not shelter himself under the rule 
of privileged communication, when in his 
report to them he repeated the false state- 
ments which he had originally made. The 
case cited in the argument was one of an 
opposite sort; and there, as the slanderous 
report had not originated with the defend- 
ant, he was privileged when, on inquiry of 
him, he, in a bona fide answer to that in- 
quiry, repeated that statement. It was, 
then, perfectly clear that this evidence of 
slander on the business of the plaintiff be- 
ing properly before the jury, the plaintiff 
was not bound to give any evidence of 
malice in order to support a claim to dama- 
ges. 

Wittrams J. and Wieutrman J., concur- 
red. 

Lord Denman, C. J.—An inquiry of this 
sort is often made for the purpose of ascer- 
taining whether the party had uttered the 
slander in a moment of heat, and had re- 
gretted it, and retracted it, or was deter- 
mined to abide by it; and surely it is too 
much to say that slander thus deliberately 
and resolutely repeated is not in itself a 
cause of action. 

Rule refused on this point. 

A rule was granted on another point in 
arrest of judgment. 





In re Hour.—-Trinity Term, 1845. 
ADMISSION OF AN ATTORNEY. 


The court refused an application fer a person who 
had served his articles of clerkship to go before 
the examiners for the purpose of being exam- 
ined, in order to be admitted an attorney, who 
had been convicted of a conspiracy in the year 
1842, but who denies on oath that he is guilty of 
the offence, and who was never brought up for 
judgment, and expresses his deep regret in being 
mixed up with a transaction for which another 
person was severely punished. 


Mr. Watson applied to the court in be- 
half of a person by the name of Holt, that 
he might be allowed to go before the exa- 
miners for the purpose of being examined, 





in order that he might be admitted an attor- 
ney. The application was made on the af- 
fidavit of the applicant, who stated that he 
had served under articles of clerkship for 
five years, and that all the proper notices 
had been given to entitle him to be admit- 
ted. That in the month of December 1844, 
he was, along with another person, tried 
and found guilty of a conspiracy; that in 
reality he had not done anything to justify 
such a verdict, and that no sentence had 
ever been passed on him for the offence, al- 
though the person with whom he had been 
indicted had received a severe sentence.— 
That as soon as the indictment was prefer- 
red he disclosed all he knew of the circum- 
stances, in order that the transaction might 
be fully investigated; and that he deeply 
regretted the part he had taken in the trans. 
action. When these circumstances became 
known to the examiners, they refused to al- 
low him to be examined, unless they were 
authorized to do so by this court. 

Mr. Robinson appeared for the incorpo- 
rated law society, to show cause in the first 
instance, but he did not deem it necessary 
to make any comment on the facts disclosed 
by the affidavit of the applicant which were 
before the court. 


Lord Denman, C. J.—After this person 
has been found guilty of a conspiracy, it is 
not possible that we can admit him to act 
as an officer of this court. We should not 
be dealing fairly with society if we granted 
this application and allowed the applicant to 
practise as an attorney. He has gained all 
he can expect in not being brought up to 
receive the sentence of the court, but I 
think he cannot expect to be admitted. 

Patreson, Wittrams and CoLeripcs,- 
J. J., concurred. 

Application refused. 





[Practice Court.] 

Before Sir T. J. COLERIDGE, Kt. 
Warren v. Swrnnorne.—Laster Term,. 
1845. 

AFFIDAVIT SWORN IN FOREIGN COUNTRY:. 


Where an affidavit in a proceeding in this court is: 
made in a foreign country, it must distinctly ap- 
pear that the functionary before whom it is sworn 
1s authorized by the law of the country to ad- 
minister an oath. 


Bagley applied to make absolute a nile 
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for entering up judgment on an old warrant 
of attorney. The rule nisi had been served 
upon the defendant at New York, and the 
affidavit of service was sworn before the 
mayor of the city of New York. The sig- 
nature of the mayor was verified by the fol- 
lowing certificate of the English consul :— 
“T, Anthony Barclay, her Majesty’s consul, 
&c., do hereby certify that James Harper, 
whose signature is appended to the annexed 
document, is Mayor of the city of New 
York, and that to his official acts all credit 
is due. In testimony whereof, I have here- 
unto set my seal, &c. Anthony Barclay.” 
There was also an affidavit of James Hers- 
let, sub-librarian of the foreign office in 
London, verifying the signature of Mr. Barc- 
lay. 

/ is doubtful whether in this 
case the affidavit is sufficient, it does not 
state that the individual before whom it was 
sworn was authorized by the American laws 
to take affidavits. 


Coteriper, J.—That is necessary, you 
may probably obtain an affidavit to the ef- 
fect required by the American consul in 
London. 

Rule absolute. 


Ex Parte Wens.—LEastern Term, 1845. 


ATTORNEY.—RULE TO COMPEL THE PAY- 
MENT OF MONEY.—FOUNDATION FOR. 

In order that the court should interfere summarily 
tocompel an attorney to pay over a sum of money, 
it is necessary to state specific facts from which 
it may be collected, that the attorney was em- 
ployed in consequence of his professional char- 
acter. 


Gray moved for a rule calling upon an 
attorney to show cause why he should not 
refund a sum of 250/. The affidavits stat- 
ed that the applicants who were executors 
had engaged and employed him as an attor- 
ney, for the purpose of managing and wind. 
ing up the estate, and had placed the sum 
in question in his hands, as such attorney, 
for the purpose of paying legacy duty. It 
was submitted that this was an employment, 
in consequence of the professional charac- 
ter of the attorney, and brought the case 
within the principle of ex parte Aitkin, 4 B. 
and A. 47, where an attorney who had been 
employed by A. to get in the effects due to 
him as an administrator was compelled to 
deliver an account and pay over a balance 





upon money so collected. In ex parte Bo- 
denham, 8 A. & Ell. 959, where an attor. 
ney, attending a commission of lunacy for 
the petitioner, promised the under-sheriff to 
pay the fees, &c., on the inquisition being 
retured, the court granted a rule calling 
upon him to do so. 

Cur. ad. vult, ' 


Co.eripce, J.—This was an application 
to compel an attorney to pay over a sum of 
money under these circumstances: The ap- 
plicants, who were executors, had to pay 
240/. for legacy duty. The expression in 
the affidavit is, that they employed the party 
to act for them as an attorney in managing 
the estate of the testator, not specifying any 
work which he had to do as an attorney, 
but contenting themselves with this general 
statement; and that they handed to him, as 
such attorney, the above sum. And the 
question is, whether this is so connected 
with his character as an attorney as to be 
the subject of summary jurisdiction. The 
words “as such attorney” in themselves 
amount to nothing, as it is a question of . 
construction upon the facts and circumstan- © 
ces whether or not the employment really 
was in that character. La parte Aitkin 
and ex parte Bodenham were cited, cases 
which carry the jurisdiction to the full ex- 
tent. Many judges think that ex parte Ait- 
kin went too far; and though I am quite 
prepared to support that decision, I am not 
disposed to go beyond it. In that case, 
however, the attorney had brought parties 
to an account, and the application was to 
obtain the moneys so collected; and it can- 
not be doubted that he had got the money 
into his hands in consequence of being an 
attorney. In ex parte Bodenham, again, it 
is certain that the whole interference of the 
party occurred because he was an attorney. 
But I cannot find that the present case 
comes up to either of those two; and if it 
should be held that a person employed to 
convey a sum of money to Somerset House 
became liable to this species of jurisdiction, 
I do not know where the court could stop. 
Rule refused. 





GUARANTEE. 

A party who guarantees the payment of 
a promissory note if it be not paid at matu- 
rity by the maker is not entitled to notice 
of dishonor. Watson v. Mascall, 13 M. & 
W. 72. 











